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Is it safe to leave an inheritance to a disabled child
through a revocable inter vivos trust?
By Jonathan A. Levy

R

evocable inter vivos trusts, also known
as living trusts, are a popular will substitute. These trusts can avoid probate
and assure continued management of the
assets of a grantor who becomes incapacitated. In other cases, parents of a disabled child
often wish to leave the child’s inheritance in
a discretionary special needs trust that preserves the child’s Medicaid eligibility. Until
recently, most lawyers believed that the inter
vivos trust and the discretionary special
needs trust could be combined into a revocable trust with the child’s share retained in a
special needs trust after the parent died.
However, some Oregon elder lawyers now
suggest that the only safe way to qualify a
child’s inheritance for Medicaid is through a
testamentary special needs trust. Their caution
is based on anecdotal reports that some caseworkers view inter vivos special needs trusts
as “available”assets under the Medicaid
rules.
This article is intended to encourage elder
lawyers not to abandon inter vivos special
needs trusts to meet the mistaken concerns
of some caseworkers. As the following
points show, an inheritance left by a parent
to a disabled child1 through a properlydrafted2 inter vivos special needs trust, is
not an available asset under established
principles of Medicaid law.
The case for the revocable inter
vivos trust
• Courts in other states have ruled that
inheritances left to disabled children
through inter vivos special needs trusts
are not available assets for Medicaid purposes.3 I am aware of no reported decision to the contrary.
• Leading commentators have recognized
that special needs trusts for disabled children may be established either by will or
through inter vivos trusts.4
• The general rule in Oregon is that income
and resources are “available” to a Medicaid applicant only if he or she has a legal
right to compel distribution.5 This Oregon
rule is mandated by federal law.6 In addition, Oregon regulations specifically provide that assets of an irrevocable or
restricted trust are not available if they

cannot be used to meet the basic monthly
needs of the child’s household.7
• Additional Medicaid rules apply in Oregon to trusts established on or after October 1, 1993.8 Notably, under OAR 461-1450540(5), a trust is considered to have been
established by the applicant—thus potentially triggering a transfer-of-assets period
of ineligibility—if (i) the “financial group”
(essentially, the benefit recipient and his
or her spouse and children9) “used their
resources” to establish the trust and (ii)
the trust was established by, or on behalf
of, the applicant “other than by will.” This
other than by will phrase has apparently
led some caseworkers to conclude that
inter vivos special needs trusts, funded by
third parties, are available assets. But the
conclusion ignores the preceding phrase:
“used their resources.” Inheritances from
inter vivos special needs trusts are funded
with the assets of the grantor parent, not
the beneficiary child (or the child’s financial group). OAR 461-145-0540(5) simply
does not apply here.
• OAR 461-145-0540(5) and its related rules
were prompted by the Omnibus Budget
Reconciliation Act of 1993 (OBRA), which
amended federal Medicaid law. The text
and legislative history of OBRA also make
clear that the post-1993 rules apply only
to trusts funded at least in part with an
applicant's own assets.10
• In its Social Security manual, the U.S.
Department of Health and Human Services has determined that trust principal
is not “available” to a recipient who is a
beneficiary of a third-party trust without
the legal right to demand disbursements
or to direct the use of the trust assets.11
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In conclusion, lawyers should recall what
the U.S. Supreme Court has written about
the availability principle: it “serve[s] primarily to prevent the States from conjuring fictional sources of income and resources by
imputing financial support from persons
who have no obligation to furnish it or by
overvaluing assets in a manner that attributes nonexistent resources to recipients.”12 The
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Challenge to LTC cutbacks
scheduled for hearings
A preliminary injunction hearing was set
for June 12 in Federal District Court in Portland in a legal challenge to the State’s termination of Medicaid service payments to low
income individuals who live in 24-hour care
settings. Legal Aid Services of Oregon, the
Oregon Law Center, Lane County Law and
Advocacy Center, and the National Senior Citizens Law Center filed the case, alleging that
the termination of the services violates federal
Medicaid law. The termination of Medicaid
service payments was a part of the wave of
budget cutting measures taken by the legislature and state agencies earlier this year to balance the 2001-03 budget.
A hearing set for summary judgments will
take place on July 28.
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specter that some caseworkers might overlook this principle is not a
sound reason to limit inheritances for disabled children to testamentary special needs trusts. To do so will unnecessarily deprive many
clients and their families of the benefits of revocable inter vivos trusts.
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